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6<('� 08+$00$'� )$5224� 6+$+� - �� 7KURXJK� WKLV� SHWLWLRQ� IRU�

VSHFLDO� OHDYH� WR� DSSHDO�� WKH� SHWLWLRQHU� 0XKDPPDG� 5DP]DQ� KDV�

VRXJKW� SHUPLVVLRQ� WR� ILOH� DSSHDO� DJDLQVW� DFTXLWWDO� FKDOOHQJLQJ� WKH�

MXGJPHQW� GDWHG� ����������� SDVVHG� E\� WKH� OHDUQHG� DGGLWLRQDO�

6HVVLRQV�-XGJH��:HVW��,VODPDEDG��ZKHUHE\ SULYDWH�FRPSODLQW�1R���

RI� ���� ILOHG� E\� KLP�ZDV GLVPLVVHG� DQG� WKH� UHVSRQGHQW�1R��� WR� ��

ZHUH�DFTXLWWHG�IURP�WKH�FKDUJHV�XQGHU�VHFWLRQ���	���RI�WKH�RIIHQFH�RI�

4D]I��(QIRUFHPHQW�RI�+DGG��2UGLQDQFH�������
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�� 5HOHYDQW� IDFWV� IRU� GLVSRVDO� RI� LQVWDQW� SHWLWLRQ� DUH� WKDW�

WKH�3HWLWLRQHU 0XKDPPDG�5DP]DQ�KDG�PDUULHG�0VW��6KDNHHOD %LEL

�WKH� 5HVSRQGHQW� 1R� �� RQ� ������������ +H� FRQWUDFWHG� VHFRQG�

PDUULDJH�ZLWK�0VW��5DELD RQ�������������7KH�SHWLWLRQHU�DYHUUHG�WKDW�

RQ� LQVWLJDWLRQ� RI� UHVSRQGHQW�1R��� DQG� �� 0VW�� 6KDNHHOD %LEL� ILOHG

DSSOLFDWLRQ� E\ OHYHOLQJ� DOOHJDWLRQ� RI� ]LQD� DJDLQVW SHWLWLRQHU

0XKDPPDG�5DP]DQ�DQG�KLV�ZLIH�0VW��5DELD�EHIRUH�6+2�3�6��*ROUD�

6KDULI�� 7KH� SROLFH� DIWHU� VXPPRQLQJ� WKH� SHWLWLRQHU DQG� VHHNLQJ� KLV�

H[SODQDWLRQ�ILOHG�WKH�DSSOLFDWLRQ��7KH�UHVSRQGHQW 0VW��6KDNHHOD %LEL�

UHSHDWHG� VDPH� DOOHJDWLRQ� LQ� KHU� DSSOLFDWLRQ� EHIRUH� $UELWUDWLRQ�

&RXQFLO� RQ� WKH� LQVWLJDWLRQ� RI� UHVSRQGHQW�DFFXVHG� 1R��� DQG� ���

+HQFH�� WKH� 3HWLWLRQHU ILOHG� FRPSODLQW� RI� 4D]I� DJDLQVW� WKH�

UHVSRQGHQWV� EHIRUH� WKH� &RXUW� RI� ,OODTD� -XGLFLDO� 0DJLVWUDWH�� *ROUD��

,VODPDEDG� ZKLFK� ZDV� ODWHU� RQ� HQWUXVWHG� IRU� WULDO� WR WKH /HDUQHG�

$GGLWLRQDO� 6HVVLRQV� -XGJH �ZHVW�� ,VODPDEDG�� 'XULQJ� SURFHHGLQJV�

UHVSRQGHQWV�1R���DQG���ZHUH�DFTXLWWHG�RQ������������XQGHU�6HFWLRQ�

����.�&U�3�&�� 7KH� VDLG� RUGHU� GDWHG� �����������ZDV� DVVDLOHG� E\� WKH�

SHWLWLRQHU�0XKDPPDG�5DP]DQ� WKURXJK�&U�3�6�/�$ 1R����,�RI�����

EHIRUH�)HGHUDO�6KDULDW�&RXUW ZKLFK�ZDV�GLVPLVVHG�DV�ZLWKGUDZQ�RQ�

�����������DORQJZLWK�&U�0LVF�$�1R����DQG����,�RI�������$W�WKH�HQG�RI�

WULDO� 0VW�� 6KDNHHOD� %LEL� ZDV� DOVR� DFTXLWWHG� RQ� ����������� E\ WKH

OHDUQHG�$GGLWLRQDO 6HVVLRQV�-XGJH��ZHVW���,VODPDEDG��7KH�VDLG�RUGHU�

GDWHG������������ZDV�FKDOOHQJHG�WKURXJK�&U��36/$�12����,�RI������

EHIRUH� WKLV� &RXUW�� 7KH VDLG� &U�3�6�/�$� 1R� ��,� RI� ����� ZDV� DOVR�

GLVPLVVHG� LQ� OLPLQH� E\� WKH� 'LYLVLRQ� %HQFK� RI� WKLV� &RXUW� RQ�

�����������

'XULQJ� 3HQGHQF\� RI� WKH� DERYH� FDVH�� WKH� UHVSRQGHQWV� 0VW��

6KDNHHOD�%LEL��0LUGDG�DQG�0XVKWDT�$KPHG�KDG�ILOHG�LQ�WKH�&RXUW�RI�

&LYLO�)DPLO\�-XGJH��VW &ODVV��:HVW��,VODPDEDG�D�VXLW�IRU�GHFODUDWLRQ�

WR�WKH�HIIHFW�WKDW�GHIHQGDQW�1R���0XKDPPDG�5DP]DQ��WKH�SHWLWLRQHU

RI�WKLV�FDVH��DQG�GHIHQGDQW�1R���0VW��5DELD�DUH�QRW�OHJDOO\�ZHGGHG�

FRXSOH� DQG�1LNDKQDPD GDWHG� ����������� LV� D� IRUJHG� GRFXPHQW�� 7KH�
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VDLG�VXLW�ILOHG�E\�WKH�UHVSRQGHQWV�ZDV�GLVPLVVHG�RQ�������������$IWHU�

GLVPLVVDO�RI�WKH�VDLG�VXLW��WKH�SHWLWLRQHU 0XKDPPDG�5DP]DQ�DJDLQ�

ILOHG�FRPSOLDQW� FDVH�RI�4D]I�DJDLQVW�0LUGDG��0XVKWDT�$KPHG�DQG�

6KDNHHOD� %LEL� LQ� WKH� &RXUW� RI� -XGLFLDO� 0DJLVWUDWH� ,VODPDEDG� 3�6��

0DUJDOD� ,VODPDEDG�� ZKLFK� ZDV HQWUXVWHG� IRU� WULDO� WR WKH OHDUQHG�

$�6�-��:HVW��,VODPDEDG��2Q�FRQFOXVLRQ�RI WULDO��DOO�WKUHH�UHVSRQGHQWV�

ZHUH� DFTXLWWHG� IURP� WKH� FKDUJH� RQ� ����������� E\ WKH OHDUQHG�

$�6�-��ZHVW�� ,VODPDEDG�� +HQFH�� WKH� SHWLWLRQHU 0XKDPPDG� 5DP]DQ�

ILOHG�&U�3�6�/�$�1R����,�RI������EHIRUH�WKLV�&RXUW�

'XULQJ� SHQGHQF\� RI� WKH� VHFRQG� FRPSODLQW� FDVH� RI� 4D]I��

UHVSRQGHQWV�0LUGDG��0XVKWDT�$KPHG�DQG�0VW�� 6KDNHHOD�%LEL� KDG�

ILOHG� DSSOLFDWLRQ� X�V� ����.� &U�3�&� ZKLFK� ZDV� GLVPLVVHG� RQ�

�����������E\ WKH�OHDUQHG $�6�-��:HVW��,VODPDEDG��7KH�VDLG�RUGHU�ZDV�

FKDOOHQJHG�E\�WKH�UHVSRQGHQWV�WKURXJK�&U��5HYLVLRQ�1R����,�RI������

EHIRUH� WKLV� &RXUW�� 7KH� 6DLG� &U�� 5HYLVLRQ� ZDV� GLVSRVHG� RI KDYLQJ�

EHFRPH� LQIUXFWXRXV DV� SULYDWH� FRPSODLQW� DJDLQVW� WKHP� ZDV�

GLVPLVVHG�E\�WKH�OHDUQHG�WULDO�&RXUW�RQ������������

'XULQJ� SHQGHQF\� RI� WKH� VHFRQG� FRPSODLQW� FDVH� RI� 4D]I��

UHVSRQGHQWV�0LUGDG��0XVKWDT�$KPHG�DQG�0VW�� 6KDNHHOD�%LEL� DOVR�

ILOHG�&U��5HYLVLRQ�1R����,�RI������EHIRUH� WKLV�&RXUW�FKDOOHQJLQJ�WKH�

RUGHU� GDWHG� ����������� ZKHUHE\� ULJKW� WR� FURVV�H[DPLQH� WKH� 3:���

ZDV�GHFOLQHG�DQG�WKH DSSOLFDWLRQ�X�V�����&U�3�&�ZDV�GLVPLVVHG�E\

WKH� OHDUQHG $�6�-��:HVW�� ,VODPDEDG RQ� ������������ 7KH� VDLG� &U��

5HYLVLRQ ZDV�DOVR�GLVSRVHG�RI KDYLQJ�EHFRPH�LQIUXFWXRXV�DV�SULYDWH�

FRPSODLQW� DJDLQVW� WKH� UHVSRQGHQWV� ZDV� GLVPLVVHG� E\� WKH� OHDUQHG�

WULDO�FRXUW�RQ������������

2Q� ����������� WKH� VDLG� &U�3�6�/�$� 1R����,� RI� ����� ZDV�

GLVPLVVHG� LQ� GHIDXOW� IRU� ZDQW� RI� SURVHFXWLRQ�� 2Q� ����������� LQ�

&U�0LVF�$�1R����,� RI� ����� �IRU� UHVWRUDWLRQ� RI� &U�3�6�/�$ 1R����,� RI�

������OHDUQHG�FRXQVHO�IRU�WKH�SHWLWLRQHU�VRXJKW�D�VKRUW�GDWH�WR�ILOH�D�

IUHVK�36/$��DIWHU�PDNLQJ�VRPH�UHFWLILFDWLRQ��7KHUHDIWHU�� WKH� LQVWDQW�
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&U�3�6�/�$ 1R����,�RI������KDV�EHHQ�ILOHG�E\�0XKDPPDG� 5DPD]DQ�

WKH�SHWLWLRQHU�EHIRUH�WKLV�FRXUW�

�� .HHSLQJ� LQ� PLQG� WKH� VHQVLWLYLW\� DQG� JUDYLW\� RI�

LPSRVLWLRQ� DQG� DSSOLFDELOLW\� RI� +DGG� XQGHU� 4D]I� 2UGLQDQFH�� WR�

DVVXPH� DV� D� SRVVLEOH� RU� OHJLWLPDWH� RSHUDWLRQ� ZLWK� SUHOLPLQDU\�

FRQVWUXFWLRQV� RI� DOOHJDWLRQ� WKH� OHDUQHG� FRXQVHO� UHSUHVHQWLQJ� WKH�

SHWLWLRQHU�ZDV� SXW� RQ� QRWLFH� WR� VDWLVI\� DV� WR� WKH�PDLQWDLQDELOLW\� RI�

LQVWDQW�DSSHDO�E\�OHDYH�RI�WKH�&RXUW�LQ�WHUPV�RI�VHFRQG�H[FHSWLRQ�RI�

6HFWLRQ���RI�WKH�2IIHQFH�RI�4D]I��(QIRUFHPHQW�RI�+DGG��2UGLQDQFH��

������%HVLGHV��NHHSLQJ�LQ�YLHZ�WKH�VFRSH�RI�VHFWLRQ�����&U�3�&�DQG�LWV�

VXE VHFWLRQ����$���WKH�OHDUQHG�FRXQVHO�WR�H[SODLQ�WKH�LOOHJDOLW\��JURVV�

LUUHJXODULW\�� SHUYHUVLW\�� LQYDOLGLW\� RI� LPSXJQHG� MXGJPHQW� GDWHG�

������������PRUH�SDUWLFXODUO\��RQ�FXOPLQDWLRQ�RI�GLVPLVVDO�RI HDUOLHU�

SURFHHGLQJV�RQ�VDPH�DOOHJDWLRQV DWWDLQHG�ILQDOLW\�WKURXJK�MXGJPHQW�

GDWHG� ����������� LQ� 3�6�/�$�1R�� ���,� RI� ���� SDVVHG� E\� WKLV� &RXUW�

1RWLFH�ZDV�DOVR�LVVXHG�WR�WKH�6WDWH��

�� 7R� DVFHUWDLQ� WKH� DXWKHQWLFLW\� RU� RWKHUZLVH� RI� WKH�

LPSXJQHG� MXGJPHQW�� RSSRUWXQLW\� RI� SDWLHQW� KHDULQJ� DW� OHQJWK� KDV�

EHHQ�DIIRUGHG� WR� WKH� OHDUQHG�FRXQVHO UHSUHVHQWLQJ� WKH�SHWLWLRQHU�DV

ZHOO� DV� WKH� OHDUQHG� FRXQVHO� UHSUHVHQWLQJ WKH� 6WDWH��:LWK� WKHLU� DEOH�

DVVLVWDQFH��UHFRUG�KDV�FDUHIXOO\�EHHQ�VFDQQHG��2Q�PDLQWDLQDELOLW\�RI�

LQVWDQW� SHWLWLRQ�� WKH� UHOHYDQW� SURYLVLRQV� DSSOLFDEOH� LQ� WKH� UHOHYDQW�

VWDWXHV�KDYH�EHHQ�SHUXVHG��$UJXPHQWV�KDYH�EHHQ�DGYDQFHG�E\� WKH�

OHDUQHG� FRXQVHO� RQ� OHJDO� SURSRVLWLRQ� WKDW� DV� WR� ZKHWKHU� WKH�

LPSXJQHG� DFTXLWWDO� MXGJPHQW� LV� UHVXOW� RI� PLVDSSUHFLDWLRQ� RI�

HYLGHQFH��OHDGLQJ�WRZDUGV�LOOHJDOLWLHV��LQILUPLWLHV��EDVHG�RQ�VXUPLVHV��

FRQMHFWXUHV��VKRFNLQJ��DUWLILFLDO� ZDUUDQW�LQWHUIHUHQFH�RI�WKLV�&RXUW�E\�

LQYRNLQJ�WKH�SURYLVLRQ�RI�6HFWLRQ ����&U�3�&�

�� /HDUQHG� FRXQVHO� IRU� WKH� SHWLWLRQHU� FRQWHQGHG WKDW� E\�

UHSHDWLQJ� IDOVH� DOOHJDWLRQV� RI� ]LQD� E\� WKH� SHWLWLRQHU� 0XKDPPDG�

5DP]DQ� ZLWK� 0VW� 5DELD� WKH� UHVSRQGHQW� 1R��� LQ� WKH� VXLW� IRU�
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GHFODUDWLRQ� �([K�3%�3DJH� ��� RI� SDSHU� ERRN�� ZKLFK� ZDV� ODWHURQ�

GLVPLVVHG�� WKH� UHVSRQGHQWV� KDYH FRPPLWWHG� WKH� RIIHQFH� RI� 4D]I

OLDEOH�WR�+DGG�XQGHU�VHFWLRQ�� 	���RI�4D]I 2UGLQDQFH�������

�� &RQYHUVHO\�� OHDUQHG� 6WDWH FRXQVHO� E\� VXSSRUWLQJ� WKH�

LPSXJQHG� MXGJPHQW� FRQWHQGHG� WKDW� WKH� 6WDWH� EHLQJ� VDWLVILHG�ZLWK�

WKH� LPSXJQHG� MXGJPHQW�GLG QRW�SUHIHU�DSSHDO�DJDLQVW� WKH DFTXLWWDO�

RI� WKH� UHVSRQGHQWV� %\� VXSSRUWLQJ� SDUDJUDSK� ��� DQG� ��� RI� WKH�

LPSXJQHG� MXGJPHQW� OHDUQHG� FRXQVHO� UHSUHVHQWLQJ� WKH� 6WDWH

FRQWHQGHG�WKDW�E\�QR�VWUHWFK�RI�LPDJLQDWLRQ��WKH�SUD\HU�PDGH�LQ�WKH�

FLYLO�VXLW�IDOOV�XQGHU�WKH�RIIHQFH�RI�WKH�4D]I��1H[W�DUJXHG�WKDW�VH[XDO�

UHODWLRQVKLSV RI� WKH�SHWLWLRQHU�ZLWK�0VW��5DELD�DUH DGPLWWHG E\� WKH�

SHWLWLRQHU� EHLQJ� KLV VHFRQG� ZLIH�� PRUHVR� DV� SHU� HYLGHQFH� 1LNDK�

ZDV� SHUIRUPHG� E\� WKH� SHWLWLRQHU� ZLWK� 0VW�� 5DELD� RQ� ������������

HQWHUHG�LQ�WKH�UHFRUG�RI�WKH�$UELWUDWLRQ�&RXQFLO�RQ�������������PXFK�

DIWHU�ILOLQJ�RI�WKH�VXLW RQ����������� E\�ILUVW�ZLIH�0VW��6KDNHHOD� WKLV�

VKRZV�WKDW� ILUVW�ZLIH�RI� WKH�SHWLWLRQHU�0VW��6KDNHHOD�EHLQJ�XQDZDUH�

RI� YDOLG�1LNDKQDPD LQ� EHWZHHQ� KHU� KXVEDQG� SHWLWLRQHU� DQG� 0VW��

5DELD�ERQDILGHO\�KDG�VRXJKW�GLIIHUHQW�OHJDO�UHFRXUVHV� /HDUQHG�6WDWH�

&RXQVHO� VXEPLWWHG� WKDW� WKH� VXLW� ILOHG� E\� WKH� UHVSRQGHQWV� 1R����

FRYHUHG�E\�VHFRQG�H[FHSWLRQ�RI�VHFWLRQ���RI�WKH�2IIHQFH�RI�4D]I��+H�

IXUWKHU� DUJXHG� WKDW� LW� LV� QRZ� ZHOO� VHWWOHG� SULQFLSOH� RI� ODZ� WKDW� D�

SHUVRQ� PD\� QRW� EH� SURVHFXWHG� RU� WULHG� IRU� WKH� VDPH� RIIHQFH� LQ�

UHVSHFW� RI�ZKLFK� KH� KDV� SUHYLRXVO\� EHHQ� DFTXLWWHG� RU� FRQYLFWHG� DV�

RUGDLQHG�E\�DUWLFOH����D��RI�RXU�&RQVWLWXWLRQ�UHDG�ZLWK�VHFWLRQ�����RI�

WKH�&ULPLQDO�3URFHGXUH�&RGH��/DVWO\��DUJXHG�WKDW�WKH�LQVWDQW�SHWLWLRQ

LV KDYLQJ�QR�PHULWV�IRU�FRQVLGHUDWLRQ� PD\�EH�GLVPLVVHG LQ�OLPLQH�

�� :H�KDYH� WKRURXJKO\�FRQVLGHUHG�HDFK�DQG�HYHU\�DVSHFW�

RI� WKH� FDVH� LQ�KDQG��4D]I� DV GHILQHG� LQ� VHFWLRQ� �� RI� WKH�2IIHQFH� RI�

4D]I 2UGLQDQFH�LV�UHSURGXFHG�DV�IROORZV��

6HF��� 4D]I�:KRHYHU� E\� ZRUGV� HLWKHU� VSRNHQ� RU�
LQWHQGHG� WR� EH� UHDG�� RU� E\� VLJQV� RU� E\� YLVLEOH�
UHSUHVHQWDWLRQV�� PDNHV� RU� SXEOLVKHV� DV LPSXWDWLRQ RI�
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]LQD
� FRQFHUQLQJ� DQ\� SHUVRQ� LQWHQGLQJ� WR� KDUP�� RU�
NQRZLQJ� RU� KDYLQJ� UHDVRQ� WR� EHOLHYH� WKDW� VXFK�
LPSXWDWLRQ�ZLOO�KDUP�WKH UHSXWDWLRQ��RU�KXUW�WKH�IHHOLQJV��
RI� VXFK� SHUVRQ�� LV� VDLG� H[FHSW� LQ� WKH� FDVHV� KHUHLQDIWHU�
H[FHSWHG��WR�FRPPLW�
TD]I
�
([SODQDWLRQ���

,W� PD\� DPRXQW� WR� 
TD]I
� WR� LPSXWH� 
]LQD
� WR� D� GHFHDVHG�
SHUVRQ��LI�WKH�LPSXWDWLRQ�ZRXOG�KDUP�WKH�UHSXWDWLRQ��RU�
KXUW�WKH�IHHOLQJV��RI�WKDW�SHUVRQ�LI� OLYLQJ��DQG�LV�KDUPIXO�
WR�WKH�IHHOLQJV�RI�KLV�IDPLO\�RU�RWKHU�QHDU�UHODWLYHV�

([SODQDWLRQ���
$Q�LPSXWDWLRQ�LQ�WKH�IRUP�RI�DQ�DOWHUQDWLYH�RU�H[SUHVVHG�
LURQLFDOO\��PD\�DPRXQW�WR�
TD]I
�

)LUVW ([FHSWLRQ �,PSXWDWLRQ RI WUXWK ZKLFK SXEOLF JRRG
UHTXLUHV WR EH PDGH RU SXEOLVKHG�� ,W� LV� QRW� 
TD]I
� WR�
LPSXWH�
]LQD
�WR�DQ\�SHUVRQ�LI�WKH�LPSXWDWLRQ�EH�WUXH�DQG�
PDGH�RU�SXEOLVKHG�IRU�WKH�SXEOLF�JRRG��:KHWKHU�RU�QRW�LW�
LV�IRU�WKH�SXEOLF�JRRG�LV�D�TXHVWLRQ�RI�IDFW�

6HFRQG H[FHSWLRQ �DFFXVDWLRQ SUHIHUUHG LQ JRRG IDLWK WR
DXWKRUL]HG SHUVRQ�� 6DYH� LQ� WKH� FDVHV KHUHLQDIWHU�
PHQWLRQHG�� LW� LV� QRW� 
TD]I
 WR� UHIHU� LQ� JRRG� IDLWK DQ�
DFFXVDWLRQ� RI� 
]LQD
� DJDLQVW� DQ\� SHUVRQ� WR� DQ\� RI� WKRVH�
ZKR�KDYH�ODZIXO�DXWKRULW\�RYHU�WKDW�SHUVRQ�ZLWK�UHVSHFW�
WR�WKH�VXEMHFW�PDWWHU�RI�DFFXVDWLRQ��

�D� D FRPSODLQDQW PDNHV DQ DFFXVDWLRQ RI 
]LQD
 DJDLQVW
DQRWKHU SHUVRQ LQ D &RXUW� EXW IDLOV WR SURGXFH IRXU
ZLWQHVVHV LQ VXSSRUW WKHUHRI EHIRUH WKH &RXUW�

�E� DFFRUGLQJ WR WKH ILQGLQJ RI WKH &RXUW� D ZLWQHVV KDV
JLYHQ IDOVH HYLGHQFH RI WKH FRPPLVVLRQ RI 
]LQD
 RU 
]LQD�
ELO�MDEU
�

�F� DFFRUGLQJ WR WKH ILQGLQJ RI WKH &RXUW� D� FRPSODLQDQW
KDV PDGH D IDOVH DFFXVDWLRQ RI 
]LQD�ELO�MDEU
�

�8QGHUOLQHV DUH RXUV�

�� 3UD\HU FODXVH LQ� WKH� FLYLO� VXLW� IRU� GHFODUDWLRQ� ILOHG�

DJDLQVW�WKH�SHWLWLRQHU�LV�QRW�DWWUDFWLQJ�WKH�RIIHQFH�SXQLVKDEOH�XQGHU�

VHFWLRQ� �� RI� 4D]I� 2UG�� ,W� VKDOO� EH� DGYDQWDJHRXV� WR� UHSURGXFH�

KHUHLQEHORZ�WKH�SUD\HU� RI�WKH�VDLG�FLYLO�VXLW�ILOHG�E\�WKH�UHVSRQGHQWV�
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DJDLQVW� WKH� SHWLWLRQHU LQ� WKH� FRXUW� RI� 6HQLRU� &LYLO� -XGJH� �:HVW��

,VODPDEDG����

�� 7R� SURYH� WKH� RIIHQFH� RI� 4D]I�� WKH� SURVHFXWLRQ� PXVW�

LQGLFDWH�WKDW�VXFK�LPSXWDWLRQ�ZDV�PDGH�ZLWK�WKH�LQWHQWLRQ�WR�KDUP�

WKH�SHUVRQ�RU�KLV�UHSXWDWLRQ�E\�LPSXWLQJ�VXFK�DFFXVDWLRQ�RI�]LQD��,Q�

WKH� SUHVHQW� FDVH�� QR� LQWHQWLRQ� WR� KDUP� WKH� SHUVRQ� RU� UHSXWDWLRQ� RI�

SHWLWLRQHU� RU� FLUFXPVWDQFH� LQGLFDWLQJ� VXFK� LQWHQWLRQ� E\� LPSXWLQJ�

IDOVH� DFFXVDWLRQ�RI� ]LQD�ZDV� EURXJKW� RQ� UHFRUG�GXULQJ� WKH� WULDO� IRU�

WKH�RIIHQFH�RI�]LQD�E\�ILOLQJ�WKH�DERYH�FLYLO�VXLW��VR�LQ�DEVHQFH�RI�VXFK�

HYLGHQFH� LQGLFDWLQJ� VXFK� LQWHQWLRQ� WR� KDUP� WKH� SHUVRQ� DQG�

UHSXWDWLRQ�RI�SHWLWLRQHU�WKH�RIIHQFH�RI�4D]I�DV�PHQWLRQHG LQ�VHFWLRQ���

RI�WKH�2IIHQFH�RI�4D]I �(QIRUFHPHQW�RI�+DGG���2UGLQDQFH�������LV�QRW�

PDGH�RXW�

��� ,Q�WKH�SUHVHQW�FDVH��WKH�SHWLWLRQHU�KDV�ILOHG�D�FRPSODLQW�

DIWHU�GLVPLVVDO�RI�VXLW��DV�PHQWLRQHG�VXSUD��,W�LV�DQ�DGPLWWHG�SRVLWLRQ�

WKDW� RQ� WKH� VWUHQJWK� RI� LGHQWLFDO� FKDUJHV�� HDUOLHU� FRPSODLQW� ZDV�

GLVPLVVHG�DQG�WKH�SHWLWLRQ��36/$�1R����,�RI������ IRU�VSHFLDO� OHDYH�

WR�DSSHDO�ZDV�GLVPLVVHG�YLGH�RUGHU�GDWHG���WK 2FWREHU��������,W�PD\�

EH�SHUWLQHQW�WR�PHQWLRQ�KHUH�WKDW�WKH�FRQFHSW�RI�´GRXEOH�MHRSDUG\µ

DV� HQXQFLDWHG� XQGHU� DUWLFOH� ��� �D�� RI� WKH� &RQVWLWXWLRQ� RI� 3DNLVWDQ�

UHDG� ZLWK� VHFWLRQ� ���� &U�3�&� ZKLFK� SURYLGHV� SURWHFWLRQ� DJDLQVW�

GRXEOH�SURVHFXWLRQ�RU�WULDO�RI�WKH�VDPH�RIIHQFH�ZKLFK�ZDV�LQYROYHG�

LQ�WKH�RIIHQFH�ZLWK�ZKLFK�KH�ZDV�SUHYLRXVO\�FKDUJHG LV�DWWUDFWLQJ�LQ�

WKH�SHFXOLDU�IDFWV�DQG�FLUFXPVWDQFHV�RI�WKH�FDVH�DV�WKH�UHVSRQGHQWV��

DFFXVHG�KDYH�EHHQ�DFTXLWWHG�E\�WKH FRXUW�RI�FRPSHWHQW� MXULVGLFWLRQ�

DQG�VXFK� ILQGLQJ�DWWDLQHG� ILQDOLW\�� WKHLU� WULDO�RQ� VDPH�FKDUJH DJDLQ�

E\� WKH�FRXUW� LV�QRW�SHUPLVVLEOH�� ,Q� WKLV� FDVH�� WKH� FKDUJH� LV�EDVHG�RQ�
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VDPH� DOOHJDWLRQV� ILQDOO\� DGMXGLFDWHG LQ� HDUOLHU� SURFHHGLQJV� ZKLFK�

PD\�QRW�EH�UH�DJLWDWHG�LQ�WKH�VXEVHTXHQW�WULDO�DV�RQ�WKH�EDVLV�RI�VDPH�

FULPLQDO�FKDUJH�WKH�DFFXVHG�FDQQRW�EH�YH[HG�WZLFH��$UWLFOH�����D��RI�

RXU� &RQVWLWXWLRQ� LQFRUSRUDWHV� D� IXQGDPHQWDO� ULJKW� DQG� UHDGV� DV�

IROORZV��

��� 1R�3HUVRQ�

�D� 6KDOO�EH�SURVHFXWHG�RU�SXQLVKHG� IRU WKH
VDPH�RIIHQFH�PRUH�WKDQ�RQFH��RU�

�E�«««««««««««««««���

6HFWLRQ�����&U�3�&

���� 3HUVRQV RQFH�FRQYLFWHG�RU�DFTXLWWHG�QRW�
WR�EH�WULHG�IRU�WKH�VDPH�RIIHQFH������$�SHUVRQ�ZKR�KDV�
RQFH�EHHQ� WULHG�E\�D�&RXUW�RI� FRPSHWHQW� MXULVGLFWLRQ�
IRU� DQ� RIIHQFH� DQG� FRQYLFWHG� RU� DFTXLWWHG� RI� VXFK�
RIIHQFH� VKDOO�� ZKLOH� VXFK� FRQYLFWLRQ� RU� DFTXLWWDO�
UHPDLQV�LQ�IRUFH��QRW WR EH�OLDEOH�WR�EH�WULHG�DJDLQ IRU�
WKH�VDPH�RIIHQFH��QRU�RQ�WKH�VDPH�IDFWV�IRU�DQ\�RWKHU�
RIIHQFH� IRU� ZKLFK� D� GLIIHUHQW� FKDUJH� IURP� WKH� RQH�
PDGH� DJDLQVW� KLP� PLJKW� KDYH� EHHQ� PDGH� XQGHU�
VHFWLRQ� ����� RU� IRU� ZKLFK� KH� PLJKW� KDYH� EHHQ�
FRQYLFWHG�XQGHU�VHFWLRQ�����

��������������DQG����«««««««««««««

��� $�SHUXVDO�RI�FKHTXHUHG�OLWLJDWLRQ�LQ�EHWZHHQ�WKH�SDUWLHV�

UHIOHFWV�ELWWHU�DFULPRQLRXV UHODWLRQV HUXSWHG�GXH�WR�VHFRQG�PDUULDJH�

FRQWUDFWHG�E\�WKH�SHWLWLRQHU�ZLWK�0VW��5DELD��6WDQFH�RI�ILUVW�ZLIH�0VW��

6KDNHHOD� %LEL� ZDV� WKDW� WKH� SHWLWLRQHU� ZDV� SHUIRUPLQJ� VH[XDO�

UHODWLRQVKLS�ZLWK�0VW��5DELD�ZLWKRXW�1LNDK��KHQFH�VKH�DSSURDFKHG�

GLIIHUHQW�IRUXPV�IRU�UHGUHVVDO�RI�KHU�JULHYDQFHV��$�SHUXVDO�RI�UHFRUG�

UHIOHFWV� WKDW�SHWLWLRQHU�FRQWUDFWHG�VHFRQG�1LNDK�ZLWK�0VW��5DELD�RQ�

�����������ZKLFK�ZDV�HQWHUHG�LQ�WKH�UHFRUG�RI�$UELWUDWLRQ�&RXQFLO RQ

������������ WKHUHIRUH�� E\� QR� VWUHWFK� RI� LPDJLQDWLRQ� WKH� DVVHUWLRQ� RI�

0VW��6KDNHHOD�DQG�RWKHUV�FDQ�EH�FRQVLGHUHG�LPSXWDWLRQ�RI�]LQD�OLDEOH�

WR�+DGG�XQGHU�VHFWLRQ���RI�4D]I�RUGLQDQFH��

��� ,QVRIDU DV��VFRSH�WR�PDNH�LQWHUIHUHQFH�LQ�WKH�MXGJPHQW�RI�

DFTXLWWDO�LV�FRQFHUQHG��WKH�SDUDPHWHU�DQG�\DUGVWLFN�LV�TXLWH�GLIIHUHQW�
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WKDQ�WKDW�MXGJPHQW�RI�FRQYLFWLRQ�DV�WKH�MXGJPHQW�RI�DFTXLWWDO�ZRXOG�

QRW� GLVWXUE HYHQ� WKRXJK� VHFRQG� RSLQLRQ� FRXOG� EH� UHDVRQDEO\�

SRVVLEOH�� 7KH� FRQVLVWHQW� YLHZ�RI� RXU� DXJXVW� 6XSUHPH�&RXUW� LV� WKDW�

ZKHQ�WZR�YLHZV�DUH�SRVVLEOH��WKH�YLHZ�LQ�IDYRXU�RI�DFFXVHG�KDV�WR�EH�

JLYHQ�SUHIHUHQFH��5HOLDQFH�LQ�WKLV�UHJDUG�PD\�FRQYHQLHQWO\�EH�SODFHG�

RQ� WKH� FDVHV UHSRUWHG� DV� 3/'� ����� 6XSUHPH� &RXUW� �� �*+8/$0�

+866$,1�96�7+(�67$7(��������6&05����� �485%$1�+866$,1�

DOLDV� $6+,4� 96� 6WDWH��� ����� 6&05� ��� �,QWL]DU� +XVVDLQ� 96� +DP]D�

$PHHU���3/'� ����� 6XSUHPH�&RXUW� ��� �$=+$5�$/,�96� 6WDWH� DQG�

3/'� ����� 6XSUHPH� &RXUW� �� �*+8/$0� 6,.$1'$5� 96�

0$0$5$=�.+$1��

7KH� DSSHDO DJDLQVW� DFTXLWWDO LV� FRQVLGHUDEO\� OLPLWHG� DV� WKH�

DFFXVHG�HDUQV�GRXEOH�SUHVXPSWLRQ�RI� LQQRFHQFH�ZLWK� WKH�DFTXLWWDO�

0RUHVR��WKH OHDUQHG�FRXQVHO IRU�WKH�SHWLWLRQHU FRXOG�QRW�VXEVWDQWLDWH�

WKDW LPSXJQHG� MXGJPHQW VXIIHUV IURP�PLVUHDGLQJ� RU�QRQ� DSSUDLVDO�

RI�HYLGHQFH�RU ODFN�RI�DSSUHFLDWLRQ�RI�PDWHULDO�HYLGHQFH�RU�UHFHSWLRQ�

RI�HYLGHQFH�LOOHJDOO\�RU MXULVGLFWLRQDO�GHIHFWV�RU�HYLGHQFH�RI�PDWHULDO�

QDWXUH� SURGXFHG� E\� WKH� SURVHFXWLRQ� ZHUH� QRW� UHFRUGHG� RU WKH�

DFTXLWWDO�RUGHU�RQ�WKH�IDFH�RI�LW�LV�FRQWUDGLFWRU\�RU�DQG�WKH�RUGHU�RI�

DFTXLWWDO� ZDV� EDVHG� ZLWKRXW� DIIRUGLQJ� RSSRUWXQLW\� WR� WKH�

SURVHFXWLRQ� E\� YLRODWLQJ� SULQFLSOHV� JRYHUQLQJ� WKH� DSSUHFLDWLRQ� RI�

HYLGHQFH� RU� WKDW� WKH� DFTXLWWDO� MXGJPHQW� LV� EDVHG� XSRQ� VXUPLVHV��

VXSSRVLWLRQV� � DQG� FRQMHFWXUHV� DQG� WKH� DFTXLWWDO� LV� EDVHG� XSRQ�

UHDVRQV�ZKLFK�GR�QRW�DSSHDO�WR�D�UHDVRQDEOH�PLQG� 2Q�WKH�FRQWUDU\��

WKH� OHDUQHG WULDO� -XGJH� KDV� FRUUHFWO\� H[WHQGHG� EHQHILW� RI� GRXEW� LQ�

IDYRXU� RI� WKH� UHVSRQGHQW� DV� RQH� FDQQRW� GLVSXWH� WKDW� HYHQ� D� VLQJOH�

FLUFXPVWDQFH�FUHDWLQJ�D�UHDVRQDEOH�GRXEW�ZLWK�UHIHUHQFH�WR�WKH�JXLOW�

RI�WKH�DFFXVHG�ZRXOG�EH�VXIILFLHQW�WR�JUDQW�SUHPLXP�WR�WKH�DFFXVHG�

QRW�DV�D�PDWWHU�RI�JUDFH�DQG�FRQFHVVLRQ�EXW�DV�D�PDWWHU�RI�ULJKW�

��� (SLWRPH� RI� WKH� DERYH� GLVFXVVLRQ� SHUVXDGHV� XV� WR�

FRQFOXGH� WKDW� WKH� OHDUQHG� WULDO� FRXUW� KDV� ULJKWO\� GLVPLVVHG� WKH�

FRPSODLQW�DQG�DFTXLWWHG�WKH�UHVSRQGHQWV�DV�WKHUH�ZDV�QR SUREDELOLW\�

RI� WKHLU� FRQYLFWLRQV� -XGJPHQW� LPSXJQHG� GRHV� QRW� FDOO� IRU�
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LQWHUIHUHQFH�� UHVXOWLQJ LQ� GLVPLVVDO� RI� SHWLWLRQ� IRU� VSHFLDO� OHDYH� WR�

DSSHDO� LQ� OLPLQH�� 7KHVH� DUH� UHDVRQV� RI� VKRUW� RUGHU RI� HYHQ� GDWH�

DQQRXQFHG�LQ�FRXUW�

�08+$00$'�1225�0(6.$1=$,�� �6<('�08+$00$'�)$5224�6+$+�
&+,()�-867,&(� -8'*(
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